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This paper is a wonderful example of proof by assertion.  It is filled with claims that are not backed by any statistical evidence.  Some comments.

1. There is no general consensus on the need for patent reform, contrary to the paper’s page i assertion.  Specifically, there is no general consensus on the key provisions of S. 1145 -- damages, venue and post grant.  The damages and venue provisions in S. 1145 were in none of the major patent studies (FTC, NAS, or CFR) and the post grant recommendations in those studies favored a short and final challenge process, not the European model in S.1145.

2. It is not the rise of high technology that has strained the USPTO’s ability evaluate and issue quality patents but the absence of resources, created by Congressional diversions and a refusal to provide other monies from the U.S. Treasury. The workplace has a vast number of talented engineers/scientists available for hire as examiners.

3. Litigation based on “outdated legal rules, notably damage rules,” is not the reason the courts are clogged – The Congress has not ratified the appointment of almost 160 federal judges, leaving the Judiciary short-handed.  This legislation will not solve the problem of a shortage of federal judges.

4. There is no evidence provided that the existing damages rules are outdated.  To the contrary, Chief Judge Michel of the Federal Circuit has written Congress the proposed new rules will clog the courts while the existing damage rules are understood, have flexibility and work well.

5. This case for S.1145 is made on the assumption of “poor quality patents” being issued in abundance.  No evidence is provided of such.  Today half of all patent applications are rejected.  The fact that most of the issued patents are of adequate quality to survive reexamination and litigation in a federal court.

6. The paper assumes that there is “overcompensation” in patent awards.  No proof is given.  This is a major omission.  

7. The paper repeatedly asserts that there is “excessive” litigation when in fact the amount of litigation as a percent of patent issued has remained constant (around 1.5 percent) for more than 2 decades.  There is no surge of patent litigation, only a normal increase proportionate to the increased number of patents issued.

8. Page iii claims that the reforms would “address” the mounting litigation crisis.  There is no litigation crisis.  These proposals, however, would create one.  In fact, the costs of determining damages will be greatly increased in federal cases and the post-grant litigation rates can be expected to reach the levels of Europe, which is 5.4 percent of patents approved.  Thus, litigation will be cheaper at the post-grant level, but there will be much more of it.

9. The USPTO has repeatedly warned Congress, in testimony and letters, that it lacks the resources to establish a post-grant administrative procedure as envisioned in the law.  If USPTO is limited to funds collected from fees and has to absorb this cost, there will be fewer patent examiners and thus a longer pendency.  This legislation provides no new monies to establish a new administrative judiciary process.

10. P. 1 – The paper rapturously describes the work of Bell and the telephone, and Edison and the first light bulb.  It presents a litigation free past where all that inventors had to do was invent and make America better.  In fact, Bell’s patent was challenged in 600 cases, five of which went to the Supreme Court.  He won them all.  Edison would be considered America’s first and greatest troll.  He attacked anyone who used his creations and he made much of his fortune licensing his creations.  Asserting one’s patent rights is an integral part of the American innovation process.  Capitalism is about property rights.

11. Page 1:  The FTC is quoted as lamenting poor patent quality, though the FTC study never came to grips and quantified the matter.  The fact is that most patents are never challenged and some 2/3 that are challenged in federal courts, survive the judicial test of fire.  Virtually all patents now issued by the USPTO are never challenged or survive legal challenges.  The poor quality story is based on isolated examples of patents usually issued some time ago.  

12. The paper refers repeatedly to a litigation crisis.  There is no litigation crisis.  The average of patent lawsuits that go to trial is barely more than 100 per year.  Some 97 percent of patent lawsuits settle.  100 cases is not a crisis in the U.S. Federal Courts.

13. The paper says that more claims per patent application plays a significant role in the creation and perpetuation of the problem of poor patent quality.  No evidence is provided, except that the number of claims per patent has increased over time. All it means is that there is a greater volume of work at USPTO and that the Congress refused to address it by providing more money and USPTO refused to address it with management reforms that would lower its 33 percent annual workforce turnover rate.  These reforms do not address those issues.

14. The paper on page 2 creates a new category of patent owners – “bona fide” patent holders.  If someone owns a patent, when are they not a “bona fide holder?  The paper then asserts without proof that many of these real owners are encouraged to seek gains in courts by the existing damage rules.  As the paper later explains, the cost of patents suits can be $1.5 million or more.  Few small entity inventors can afford such gaming of the system.  If such incentives exist, it is not for the little guys.
15. The paper on page 4 attacks the Federal Circuit as contributing to the litigation crisis by making it more difficult to challenge a patent’s validity, easier to obtain large damages, easier to secure injunctive relief and easier for plaintiffs to exploit venue rules.  The 1999 Patent Act addressed the need for a forum for testing validity when it created the inter partes process, which is working well.  The Supreme Court addressed injunctive relief in the last session.  And what’s wrong with plaintiffs being able to get an expedited resolution with a knowledgeable judge?
16. The paper undercuts its arguments by citing several Supreme Court decisions that show how the current system is being adjusted to changing expectations. 
17. The paper attacks trolls as threatening the basic tenets of the patent system.  Trolls are defined as speculators who acquire and sue upon patents, but do not actually expand the marketplace or increase consumers’ choices.  Then, the paper takes a hard stance in favor of market solutions.  Amusingly, they do not seem to understand this process is a dynamic part of the “market.”  Today, institutions that do nothing but trade stock and sometimes sue management for a lack of performance make 90 percent of all trades done on the New York Stock Exchange.  They create the market.  A troll is someone who owns a patent and asserts their right for exclusive use.  Whatever arrangement they make with a user, whether through a negotiated license, or through infringement litigation is a classic market transaction.  Litigation is an expensive and risky last resort that is seldom used as a portion of patent negotiations.

18. The paper tries to posture S.1145 as another tort reform measure, which it most certainly is not.  The number of patent suits has risen as the number of patents granted as grown.  The paper’s solution to the litigation crisis is to increase patent litigation at the post-grant level and reduce infringement damages in federal cases.

19. The paper asserts on page 8 the Congress has created perverse incentives for individuals to apply for patents of dubious quality and use legitimate patent holders are a direct result of the liberalized legal rules that permit forum shopping and litigation abuse.  The perverse incentives for individuals are not identified.  No proof is given as to how the venue rules are a perverse incentive. 

20. Over and over, the paper asserts that patent quality has declined at the USPTO, but no proof is given.  If patent quality is not a problem, there is no need for this legislation.

21. Amazingly, the paper makes an argument for clear title on patents, even as it advocates changes in patent law that would allow post-grant reviews during the entire life of the patent, create new judicial procedures that will shorten the life of a patent, and allow repeated attacks on a patent’s validity.  

22. Again, the procedure on post-grant review proposed in this paper is the same used in Europe. That system has a litigation rate of 5.4 percent of all patents issued.  The U.S. litigation rate – including all ex parte, inter partes, interference proceedings and all federal patent lawsuits – is 1.8 percent.

23. The authors argue for a post-grant procedure inside the USPTO, which they say has greater expertise in such matters than the courts.  Apparently, the authors are unaware that two procedures exist there – ex parte and inter partes.  Together they have handled more than 8,600 cases between 1981-2006.  The paper gives no reason why a third USPTO procedure is required.

24. The paper on page 16 asserts “… [R] ational actors pursue litigation over free market transactions because they correctly judge that more money can be made by holding out and seeking compensation through damages.”  This is sheer nonsense.  No rational actor invests $1.5 million plus in litigation unless they believe that a judge or jury is likely to be convinced their patent is valid and the value of the infringement damages will be higher than the costs of litigation.  But even if the authors’ are correct, what they are asking the Congress to do is put their thumb on the scales of justice so that they benefit the infringer, who can confront a patent holder and threaten, “Take my low-ball deal or get ready to expend millions of dollars on a case that even if you win you will get little in the way of damages.

25. Is there a trend towards large infringement awards?  The paper provides no proof.  It asserts that negotiated royalties are lesser than litigated royalty rates.  That is a desirable outcome.  When an infringer uses someone’s property without paying a negotiated royalty, good public policy is that the litigated rate be higher.  The better to discourage infringement.

26.  If larger damage awards exist and if they provide an incentive to sue, they provide an equal incentive not to infringe.  Yet, the proposed change in the law would reduce the incentives to sue and increase the incentives to infringe.  Does Congress really think a “pro-infringement” policy is the best way to encourage innovation?

27. The paper asserts on page 21:  “These reforms will encourage patentees to enter into bona fide licensing transactions and the damages provided in litigation will better approximate an uncoerced market transaction.”  Actually, these reforms would create a new “self-licensing” approach.  Large companies with deep litigation pockets will simply take from smaller inventors those technologies they want; when confronted they will offer trivial license offers; when challenged in courts they will litigate.  By this, they will get use of many technologies for nothing. When they must pay, they will pay little.  When taken to court, they will fight to the end as a message to other patent holders.  The result will be more infringement and less innovation.

28. The paper asserts on page 22 that the proposed patent reforms will benefit America’s pioneering inventors by providing them with a clear, unencumbered title to their invention and by reforming the legal rules that promote unnecessary litigation over innovation.  Apparently, the authors did not read the provisions of the post-grant judicial process that provides that if a patentee notifies someone of an alleged infringement that party can within 12 months of receiving the notice challenge the patent’s validity.  The right for such post-grant review exists through the entire life of the patent.  This hardly seems a “clear and unencumbered title.”

Summary

The arguments in this paper are the same as have been made during the three-year life of these patent proposals.  They do not reflect the larger consensus on the need for more resources for the USPTO and better management there.

