China and India Winners; USA Loser Again
By Helen Delich Bentley
America’s patent system has met the enemy, and it is the United States Congress. 

That’s the word from China and India, where America’s economic adversaries are whooping it up over Congressional patent reform.
Patent reform is a fashionable issue on The Hill. The titans of American industry – technology firms and drug-makers – have mobilized armies of lobbyists, making the Patent Reform Act, 2007 one of the most heavily lobbied bills in years.

And Congress, in dealing with a technical thicket of arcane patent concepts and accompanying legalese, can’t see the forest for the trees.

The starting point – the overarching purpose of any national patent system – is the protection of intellectual property rights, which rewards inventors whose innovations drive economic development. 

But even as America howls in protest as the jobs of more U.S. workers wind up overseas, this pending legislation fails to protect our IP from the prying eyes of the very same nations that drive that job loss and threaten the economic security of millions of American families – like China and India.

The bill has already been approved by the U.S. House of Representatives (H.R. 1908) and is moving through the Senate (S. 1145), which is expected to bring it to the floor early this year.

But the early reviews from our competitors overseas can hardly inspire confidence that the reform package does America any favors.

Quite the contrary: IP professionals in China and India predict Congress will open a Pandora’s Box of strategic possibilities that foreign competitors will use to invalidate and challenge the U.S. patent system, and reduce the value of America’s intellectual capital.

Yes, Congress is about to throw open the henhouse door.
And the foxes are out there – waiting and watching and licking their chops.

The 2007 Patent Reform Act “is friendlier to the infringers than to the patentees,” according to Yongshun Cheng, former senior judge and deputy director of the Intellectual Property Division of Beijing High People’s Court.
 “This bill will give the companies from developing countries more freedom and flexibility to challenge the relative U.S. patent for doing business in the U.S. and make it less costly to infringe,” said Mr. Cheng, quoted in an article appearing in the November 7 issue of China Intellectual Property News.

 “We can see that the bill will weaken the right of patentees greatly, increase their burden, and reduce the remedies for infringement,” he said.
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“It is not bad news for developing countries which have fewer patents. Many of the Chinese companies are not patent owners in the U.S. market and their products are often excluded from the market because of patent infringement accusations.”

This comes on top of July, 2007 remarks in The Economic Times by D.G. Shaw, general secretary of the Indian Pharmaceutical Alliance, who called the reform bill “beneficial” to Indian companies.

It “will subject many existing U.S. patents to an immediate threat of invalidation as it makes it easier to show the obviousness of the invention,” said Shaw, referring to the bill’s post-grant review provision.

Shaw declared that Indian firms will incorporate the provision into their “patent strategy” to seize greater share of the lucrative U.S. market, or “opt for the existing process of litigation, or a mix of both” on a case-to-case basis.

The reforms “will give more flexibility and freedom for adopting the appropriate patent challenge strategy” said Anoop Narayanan of the Mumbai-based Majmudar & Co. law firm.

What does Congress hope to achieve by patent reform? Most critics point to the growing backlog of pending patent applications – a.k.a. “pendency” – as the most urgent problem confronting America’s patent system. 

There’s a simple solution, according to the patent examiners – the 5,000 or so frontline decision-makers who make the calls on the validity of patent applications. All they need is a little more time. 

Thanks to the technology boom, examiners must contend with greatly more complex applications. Yet management has not adjusted its production goals in 40 years, forcing the majority of examiners to work unpaid overtime just to keep up.

Among all federal employees, examiners have one of the highest attrition rates. A 2007 GAO report identified unrealistic and outdated production goals as the main culprit.

As a former member of Congress, I know that complicated legislation requires the art of compromise. But we must never, ever compromise our nation’s economic security. 
There is already plenty of anger in America about jobs being offshored. This legislation, if allowed to stand, will give voters a good deal more to think about.
Since when does America need legislation that enfeebles its economic endowment and arms its economic aggressors?
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