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Mr. Chairman, Ranking Member Berman and other distinguished Members of the House Judiciary Subcommittee on Intellectual Property,

Thank you for holding this September 15, 2005 hearing on proposed changes to the U.S. patent system – the best and strongest in the world.  I am submitting my testimony in writing in the hopes that it becomes part of the public record vis-à-vis this hearing because it is apparent that the voice of the independent inventor has not been heard to date concerning this legislation.

There are many witnesses who have testified before this committee this year that have claimed to speak on behalf of independent inventors, small businesses and others entities that clearly will be harmed by the Amendment in the Nature of a Substitute to H.R. 2795, the Patent Act of 2005.  To my knowledge, there has been little testimony on this legislation before this committee from actual inventors who have experienced the U.S. patent system and the inner workings of the U.S. Patent and Trademark Office.  

I am an inventor who has first-hand knowledge about the issues before the subcommittee.  Quite frankly, my patience with the system has run its course and I am simply working currently in the system.  Unless real and positive changes are made within the U.S. Patent and Trademark Office, my plan is to stop inventing altogether because of the pure frustration I have and am personally experiencing.

Reform Patent Office before changing the underlying law

Note please, however, that I have singled out problems within the USPTO and not about our underlying patent laws, specifically, as being the problems inventors currently face.  There is a major difference here.   

The USPTO is in a crisis.  The problem for inventors and small companies is that application pendency – the time it takes to get a patent allowed and issued – is far too long.  I, for example, have patent applications with a pendency of over 13 years.   Mr. Chairman, inventors, universities, and small companies simply cannot and will not continue to invent with such long pendencies.  It places a terrible burden on the inventor to fund his research and development and greatly increases his patent related expenses.  Such pendencies make the patent system a sport of kings and eliminates independent inventors and small firms from participating.  Moreover, because of legal changes in the 1990s to 20 years “from application,” that the patent has any real value to the inventor because such long pendency periods leave little time for marketing something that may very well be outdated by the time a patent is granted.

Patent Quality is not truly the focus of the Manager’s Amendment

Many supporters of this legislation speak of problems with patent quality.  Based on litigation results over the past few years decisions have been pretty well split 50/50 between patentee and infringer.  That result suggests there is no great problem with patent quality in terms of the USPTO issuing invalid patents.  Proponents who use this ruse as a point are simply not supported by the facts.  Few patents ever get to court to begin with, so there are few issues, in my opinion, with “patent quality.”  The vast majority of those which are litigated are settled out of court. 

Rather, my experience has been the problem with the issuance of patents it is that the USPTO is too hesitant to issue patents, not that they are issuing them too hastily.  That theory would in part explain why pendencies have increased so substantially.  If the committee would survey members of the American Intellectual Property Law Association anonymously, I believe you will find that they too feel long pendency is a significant problem.  Confidentially many have told me so.  It is difficult to believe, but the USPTO has to my knowledge and with all whom I have spoken, failed to survey applicants and their attorneys for feedback on many important matters.  How can they faithfully serve their customers and the public if they do not know what customers want and need?

Therefore, contrary to what proponents claim regarding quality of patents issued being the problem, it is those patents that are not issued where the true problems lie.  The changes therefore being proposed by the Intellectual Property Owners Association (IPO), AIPLA, the Business Software Alliance and others – mainly large corporations – are at best unnecessary and at worst dangerous, as many provisions would only further erode the patent system and act as a disincentive to invent for independent inventors and small companies.  This is a very important segment of our intellectual property society – the part most often responsible for breakthrough technologies which open new fields.

It seems that, therefore, the red herring of patent quality is being promoted before this subcommittee in order to get ? What? for the large, multi-national companies pushing for changes in U.S. patent law.  Consequently, as I review the Manager’s Amendment, there are several changes that will be made that will have a substantial and negative impact on the capabilities of small entities ?benefiting? from the proposal.  I understand that revenues that have been diverted from the USPTO fees that all entities – large and small – pay will actually completely go to the agency instead of other non-patent/trademark related issues as a true user fee instead of a hidden tax on inventors.  Rhetorically speaking, why would Congress consider changing the strongest patent system in the world before allowing changes – real reforms – within the USPTO to actually be realized?

Many who claim to speak on behalf of inventors and small business do not

Past and present testimony this year and from years past has caused me to try and help educate anyone connected to the U.S. patent system.  As I indicated earlier, many organizations that have testified before this committee and before the Senate have stated they represent “small business and individual inventor members.”  Specifically, the Intellectual Property Owners Association claims they represent small businesses and independent inventors.  They do not.

In viewing the composition of the IPO’s committees, only large firms are represented (Microsoft, Xerox, Intel,...), as well as the large law firms (Kenyon & Kenyon, Howrey Simon, Drinker Biddle,...) that represent them.  IPO, therefore, is merely a trade organization of large companies.  It does not represent small companies and individual inventors.   Consequently, organizations such as IPO who claim to speak on the “little guy’s” behalf are misleading the committee at best.

What patents mean to the independent inventor

Some proponents speak of patents “being used to suppress competition.”  That’s the point of patents in the first place.  The idea is to grant to an inventor for a limited time exclusive use of their invention -e.g. a monopoly - as a reward for the advantages society receives from the invention. 

Think about how bad patents suppress competition:  if patents are of poor quality – bad-- they likely will lose in court or far more likely never make it to court and be of no consequence.   On the other hand, if patents are valid they will suppress infringers to the benefit of both the inventor and society, which was the purpose of the patent system.  If a patent really is “junk” it is highly unlikely anyone will attempt to enforce it. Contingent attorneys, for example, will quickly see these facts and not waste their time on a lost cause.  

I am sincerely curious whether those who support these so-called reforms and make such broad statements have ever tried to enforce a patent?  From what I have read and heard, I assume they either just want to wail away at what they don’t understand OR they know what they are doing and that it will be bad for America’s long-term economic outlook.  Ignorance is bliss until the truth hurts.

Likewise, many supporters of the bill rally around the concept that people are concerned about suspect and overly broad patents, as above if a patent is overly broad or issued in error it will not hold up.  Patent owners think long and hard before asserting a patent because of the cost.  Keep in mind it costs the patent holder about the same in court as it costs the accused infringer.  That’s why few patent cases ever make it to court.  No one wants a nuclear war.  Therefore, all this hand wringing over bad patents is just a red herring.  

The real issue is that big companies don’t like it when small companies, universities, or independent inventors assert patents against them.  Big companies love patents, but only their own.  Oddly enough, they by far own the largest number of patents.  But of course, only theirs are valid to them.  I find this hypocritical at best and disconcerting at worst, given the likely outcome to our nation’s future innovation and economy that is directly dependent upon innovation across-the-board.


Bill is addressed to hurt specific entities to the benefit of others


The patent system is becoming a sport of kings.  This bill will only make that a reality come sooner than currently expected.  It prices small concerns out of the market and in so doing only further ensconces big companies and their stranglehold on their markets. The pending bill will only further widen the gap between the haves and the have-nots and the public will pay the price in the end with stagnation, higher prices and lower quality goods due to reduced competition.




Many witnesses and companies have complained about so-called patent trolls – those entities that have the audacity to assert patents against large corporations.  IPO has even made comments about these so-called patent trolls.  It is interesting to think that they can claim to represent “small business and individual inventor members” while at the same time complain about those of us who have the audacity to assert patents against them.  The derogatory term is a farce used by some large and unscrupulous companies to defame inventors and small companies, and is intended to mislead Congress about what is really going on within our nation’s intellectual property protection system. 

Proponents of this legislation use the argument that there is something implicitly wrong with a party who owns patents in only selling or licensing them and not actually building or using the patented technologies themselves.  However, for years independent inventors have done just that.  Edison himself was prolific in selling his ideas to other parties.  Bell left the business end to others.  Many inventors feel uncomfortable from past experience in commercializing their own inventions and prefer to leave that to those with more business acumen.  Others simply prefer to invent and are happy to leave the business end to others.  Clearly then, there is nothing wrong with an inventor leaving the business side of the invention to others such as through licensing of the technologies patented or an outright sale.  Whoever coined the phrase “patent troll” was either ignorant of the invention field or a sly dissembler.

Large companies don’t invent

Still, it is the breakthroughs that lay the foundation for new fields.  Before one can refine they must first establish.  I am of the opinion that large companies will never seek to create markets for new technologies.  They would rather wait until someone else does it then swoop in to use their large capital reserves to scoop up a large share of the developing market.  Without a strong patent system independent inventors and small companies are at their mercy.  Without a strong patent system there will be no independent inventors or small companies who risk all to create new markets for innovative technologies.    That is why they – with some exceptions – are begging Congress to make changes to the U.S. patent laws.

Bad provisions in the Manager’s Amendment

I am of the strong view that many of the provisions included in the Amendment in the Nature of a Substitute will irreparably harm small entities dependent on strong intellectual property laws here in the U.S.  Without independent inventors and small companies to take the dare there will be a dearth of leadership into new promising technological fields -only a never-ending stream of minute cosmetic changes to a worn and musty product line.  Moreover, without independent inventors and small businesses, our nation’s economy will suffer.  So what exactly is bad in the Manager’s Amendment and why?  Many things are anathema to independent inventors and small businesses in the Manager’s Amendment.  However, I will focus on only several of them.  The core thing to remember is that the Manager’s Amendment benefits deep-pocketed corporations to the detriment of the “little guy.”

I have strong concerns about the following provisions (among others):  First-to-File, Prior User Rights, 18-month publication for domestic applications, and Third Party Re-examination.  Each of these provisions benefit large, deep pocketed organizations and corrupt companies to the detriment of inventors who and small business owners who will face unaffordable expenses and terrible consequences as a result of this proposed legislation.

First-to-File is a real problem.  How can a single, under-funded inventor, such as me be expected to beat a large, multinational corporation to the USPTO?  Even if I am the actual inventor, it will be too expensive for me to go after a well-funded company.  So, if I lose the race, why bother with furthering the invention?  Where is the incentive?

Prior User Rights create a similar concern whereby small entities would have the near impossible task of proving that the well-funded corporation, for example, did not use the invention before an actual inventor patents the innovation.  This scenario will make it all that much more difficult for me and others like me who seek funding from third parties – venture capitalists.  What incentive is there with a prior user right always looming over a small entity when a multi-national simply has to claim they used the invention before?

The publication at 18 months from filing an application is got to be one of the most incredible provisions of this legislation.  What is now accomplished in complete secrecy will at 18 months be wide open for literally the world to see over the internet.  Right now, anyone who doesn’t file overseas has the option of NOT having their intellectual property known before protections are guaranteed.  This will eviscerate that protection.  How can inventors be guaranteed that their invention after pending for 18 months will not be copied by anyone around the world?  Again, what incentive is there for a third-party venture capitalist or anyone for that matter who knows what they are risking when investing in something when actual requirements are written into U.S. law that secrets are shared before they are protected?  

And again referring to pendency:  How is an inventor protected after the 18 month publication should it be determined later that the “invention” was not patentable?  Trade secrecy is the current option and that effectively will be taken away, as well.

Corporations vs. Small Entities

Patent law affects business sectors differently.  So it is imperative to understand that simply because one sector of the economy considers there to be problems to the law, proposed changes in the Manager’s Amendment will create undue harm and burdens to small entity inventors and, frankly, other fields where large corporations contend.  That is why there is such a strong presence on Capitol Hill of lobbyists who represent the Business Software Alliance, Pharma and BIO – three “players” who were invited to personally appear before the committee to testify.

Consider what history has shown:  small inventors and small companies are most often responsible for technological breakthroughs.  Witness Edison’s light bulb, Bell’s telephone, the Wright brother’s airplane, Gould’s laser, Fulton’s steamboat, the list goes on.  Large firms rarely, if ever, have excelled at breakthrough innovations.  Corporations have the wrong culture for it.  Theirs’ is a culture of refinement of existing technologies, not on trail blazing new fields.  There is too much risk for them in getting too far away from their existing product line.  As a case in point, when Alexander Graham Bell offered the telephone to Western Union, William Orton the then President of the giant telegraph firm rejected his offer and replied “what would I do with such a toy?” 

Conclusions

Patent law in the U.S. is critical to our economy.  Patents are the lifeblood of the independent inventor.  Without intellectual property, there is little a business will have to offer.  I cannot express how strongly I feel about this issue other and how intellectual property laws in our country have placed us where we are currently in the world – Number One.  

Before considering any further changes to the current U.S. patent code, let the reforms at the USPTO take place first.  Do not put the proverbial cart of changes to our underlying patent protections before the horse of adequate funding to the USPTO.  Also, please remember that changes take time so don’t act in haste because large, multi-national corporations are making these requests.  I, for one, do not believe that they are acting in the best intentions for our country but to their short-term bottom lines.  

There is much more at stake here than saving a handful of large multi-national companies litigation costs.  I hope that Congress only takes the time and puts in the proper effort to understand what it is embarking upon with this legislation.

